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1. Are ‘Right to Privacy’ Advocates Promoting Human Wrongs?
This ELA Conference on education, health and the law challenges us to increase awareness and understanding
of various aspects of regulation concerning health-related issues in the school environment. As a human rights
researcher with special interest in the right to education of marginalized groups I will, in this article, explore
seriously the critics that some educators have posed on human rights advocacy. The original impetus for this
undertaking came from the following argument presented in the context of a recent AIDS-related conference:
‘The injudicious application of human rights (e.g. viewing them as unlimitable) such as the protection of people
against discrimination and the right to privacy prevents identification of those infected or most vulnerable with
a view to assistance or the prevention of possible infection.’1 Such an argument made by a distinguished expert
in education management deserves attention and response, because there is hardly a justification for any human
rights activist to foolishly and carelessly defend human wrongs, as the quotation implicitly assumes.
Topics covered in this article include: first, an analysis of three international human rights norms that may
potentially conflict with each other; second, their implementation in the Finnish jurisdiction; and third, one
possible way to find balance between rights that seem to oppose each other. The three rights to be analyzed are
the right to education, the right to privacy and the right to health. The binding character of each of these rights
will first be discussed at the international level and then analyzed in the context of Finnish jurisprudence, including
legislation that guarantees occupational safety for teachers and other school staff. One might wonder why we
should bother to look at the Finnish legislation. Is not Finland just a small country up there somewhere, where
infectious diseases that in many other parts of the world are pandemic are not considered even as endemic?
Even so, as will be described, a rationale to look at the Finnish law is the peculiar role given to international human
rights standards in the Constitution of Finland (731/1999), and the consequent challenge to the legislator to
tackle conflicting human rights whenever such become discernible. The article concludes with a presentation
of a method to balance between competing rights when the law remains obscure, or when the state constitution
does not give such strong recognition of the international human rights law as does the Finnish jurisdiction.

2. Are Universal Human Rights Unlimitable?
All the human rights discussed in this paper are included in three legally-binding United Nations instruments,
the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social
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and Cultural Rights (ICESCR), both from 1966, and the Convention on the Rights of the Child (CRC) from 1989.2
The fact that these instruments are legally binding means that we are not talking about mere moral commitments:
any state party that ratifies these treaties commits itself to take measures for guaranteeing all the rights covered
by them to all individuals under its jurisdiction. The measures to be taken consist, inter alia, of legislation that
will give effect to the rights recognized in the conventions. But are the rights themselves expected to be unlimitable
and inalienable? Let us look at what some leading provisions stipulate in this matter.
As regards the right to education, Article 13 of the ICESCR recognizes everybody’s right to education, and makes
primary education compulsory and available free to all. Article 28 of the CRC uses identical wording. A commonly
shared understanding is that the call for compulsory education, for one thing, allows for punishment of parents
that do not safeguard that their children get a certain amount of education. For another thing, and more
importantly, the stipulation on compulsory education obliges the state to provide adequate schooling facilities
to all children. These provisions, together with authoritative comments on their interpretation,3 put an end to
any arguments that children in compulsory school age could be excluded from education due to such grounds
as suspect health status or diagnosed disease. The right to primary education as universal human right is
unlimitable.

The right to privacy is guaranteed in Article 17 of the ICCPR, which verbatim provides that ‘No one shall be
subjected to arbitrary or unlawful interference with his privacy…’ Moreover, the provision stipulates that everyone
has the right to the protection of the law against such interference. Once again the CRC, which was adopted
years after the twin Covenants of 1966, reiterates in its Article 16 the privacy provision of the ICCPR word by
word. A noteworthy fact to be discussed is that both of these instruments expressly mention ‘the right to the
protection of the law’ against any attacks that may arbitrarily or unlawfully violate the privacy rule. In contrast,
interference that is based on law is not prohibited. Thus, to put it simply, the privacy rule of the international
human rights law is not unlimitable.4
The third entitlement under consideration, the right to health, is acknowledged literally in international human
rights law as ‘the right of everyone to the enjoyment of the highest attainable standard of physical and mental
health.’ This right is recognized in Article 12 of the ICESCR,5 as well as in Article 24 of the CRC.6 Both these
provisions anticipate that the steps to be taken by the States Parties to achieve the full realization of this right
shall include, inter alia, the prevention, treatment and control of epidemic and endemic diseases. A peculiarity
of these provisions, as compared with the other two rights above, is that the wording used is expressly
programmatic. Thus, the right to health is not an expressly individual right formulated in terms sufficiently specific
to be justiciable, but merely to be implemented programmatically by appropriate legislative and administrative
measures.
What was said above sounds axiomatic as it goes beyond the might of any person to guarantee an inalienable
right to health for a single human being. Nevertheless, the vague phrasing of the right to health may have
implications even concerning the tension between it and the two other rights under discussion. On the universal
level the differences are not so strong, as none of the independent bodies of experts that monitor rights under
the UN treaties has judicial power. At the European regional level, the right to privacy and the right to education
are both included in the European Convention on Human Rights (ECHR), which is characterized by the collective
guarantee of individual rights.7 In contrast, the right to health is recognized only as a programmatic obligation
in the European Social Charter (ESC).8 Even the ECHR imparts the notion of health, but just as one potential
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law-based exception for the right to privacy: a public authority may interfere with this right only ‘in accordance
with law’, ‘in the interest of public safety’, and ‘for the protection of health’, among other listed attributes.9

3. The Legal Bases for the Right to Education, the Right to Privacy and the Right to Health in
the Finnish Law
All the universal human rights provisions reviewed above are of interest when we discuss the health risks of
teachers working with marginalized populations in poverty-struck areas where ill health and ignorance often
intersect with each other. Likewise, all the three human rights provisions under discussion are legally binding
for any public service in Finland: according to section 22 of the Constitution the public authorities shall explicitly
‘guarantee the observance of basic rights and liberties and human rights.’10 All the three rights are also mentioned
in the Constitution: section 16 provides that everyone has the right to basic education free of charge, section
10 stipulates that everyone’s private life, honour and the sanctity of the home are guaranteed, and section 19
on the right to social security mentions health services among other activities that aim to promote the health
of the population.
Before moving to the discussion on conflicting interests, let us look at how these constitutional rules are
incorporated into ordinary legislation. Firstly, as regards the right to basic education free of charge, the Constitution
of Finland stipulates that provisions on the duty to receive education are laid down by an Act of Parliament. This
arrangement is obliged to municipalities in the Basic Education Act (628/1998).11 When a child lands in hospital,
the starting point is that s/he nevertheless has right to receive tuition in conformity with her/his ability: in such
cases the municipality where the hospital is situated is responsible for arranging the instruction.12 Furthermore,
pupils who are lagging behind instruction due to illness, absences for other reasons or temporary learning problems
have the right to receive remedial instruction. This applies even to children that are not taken to hospital but
shall due to sickness remain longer periods at home.13 The relatively unambiguous formulation of these provisions
illustrate that the legislator of Finland has sought to guarantee the right to basic education for those in compulsory
school age as an unlimitable and inalienable right, in conformity with international human rights norms discussed
above.
Secondly, in accordance with the constitutional provision on the protection of personal data, the right to privacy
is predominantly regulated in an Act of Parliament, that is, the Personal Data Act (523/1999). According to section
2 of the Personal Data Act, it shall apply to the processing of personal data unless otherwise provided elsewhere
in the law. In the field of health care in large, the right to privacy has been used to ensure that personal information
given to health personnel will remain confidential. On the other side, the privacy rule can be used to claims against
breach of confidentiality, and the health care personnel that disclose their patient’s status without consent run
the risk of being sued. Among school staff members, it is health professionals – school nurses or the like – that
are to be held accountable for the standard that protects student confidentiality. The same privacy rules apply
in the school setting as in the society in large. All health information must be treated in a confidential manner
and shared with other school staff only when it is necessary to address a student’s potential emergency and health
care needs, and only with the consent of the student in question. For situations where privacy rule can be
disregarded in order to ensure the protection of other students and school personnel, separate stipulations shall
be provided in the law. Such provisions are in Finland included in the public health legislation, as described
below.
Thirdly, everybody’s right to enjoy the highest attainable standard of health is in the Finnish Constitution
guaranteed programmatically, correspondingly with the universal human rights provisions. Accordingly, section
19 on the right to social security stipulates, among other things, that the public authorities shall guarantee for
everyone, as provided in more detail by an Act, adequate social, health and medical services and promote the
health of the population. The Public Health Care Act (66/1972) obliges municipalities to organize tax-funded
9
10

11
12
13

The ECHR, Art. 8(2). See also Art. 9(2), 10(2), and 11(2).
See also s. 1 of the Constitution, which engages Finland to participate in international co-operation for the protection of human rights, and s. 74, which
calls for an analysis of legislative proposals in their relation to international human rights treaties. These provisions jointly with s. 22 give extraordinary
strong recognition for the international human rights in the Finnish jurisdiction.
Basic Education Act, Art. 4(1).
Basic Education Act, Art. 4(3), 17(2), 18.
Basic Education Act, Art. 16.

ijelp - 2005 - issue 1 - 2

169

Päivi Gynther

school health care even for students that have their domicile somewhere else.14 In case there are employees or
students in the school that may be carrying infectious diseases, the employer shall on grounds of the Occupational
Safety and Health Act (738/2002) take measures to ensure that employees will not become subjected to infection.
Any workplace covered by this law shall have a policy for action in order to promote safety and health of the
employees. The objectives of the policy must be discussed with the employees or their representatives. In planning
of the policy, the System of Occupational Health Services has a law-based mandate to serve as an advisory expert.15
Concerning crisis situations, there is neither specific legislation nor any separate national emergency plans for
schools. The education sector is part of one and the same national emergency plan as all the other sectors of
the society. According to the Act on Infectious Diseases (583/1986),16 infectious diseases are divided into generally
dangerous diseases, notifiable diseases and other infectious diseases. Act 583/1986 obliges medical practitioners
to file a report on a suspected or verified case of a generally dangerous infectious disease or a notifiable infectious
disease. In case that there arises nation-wide uncertainty on the distinction between diseases that shall be reported,
in accordance with the Act on Infectious Diseases, and the ones that do not need to be reported, the Ministry
of Social Affairs and Health shall issue instructions, with the National Public Health Institute as a consultative
expert organization.
Schools as workplaces are not considered to differ from other customary working environments as far as risk
of infection is at stake, hence no special legislation has been enacted. Indeed, education legislation was amended
as from August 2003 so that emergency preparedness shall be included in the school curricula, but infectious
diseases are not separately mentioned in the amendment. The revised provision focuses on the need to guarantee
a healthy and safe learning environment for all by means such as monitoring accidents and other dangerous
or threatening situations in schools; intervening immediately in bullying; and reporting cases of non-attendance
without permission to the guardians of the child.17 As far as potential anxiety created by infectious diseases or
any other health risks of students is concerned, the primary responsibility lies on the school health care system.

4. When Interests Clash
Let us now turn to a hypothetical conflict that begins when a teacher prohibits access to the classroom from a
child that spits blood. The parents challenge the prohibition, asserting that their child should not be labelled
as transmitter because many people in the neighbourhood have similar symptoms and that without any promise
neither for compensatory education nor of medical cure their child will just fall behind the others. Indeed, this
is not just a hypothetical conflict in some Central and Eastern European countries. Cases are reported where
the extremely poor living conditions and the lack of environmental hygiene of Roma settlements have lead to
diseases such as tuberculosis, with blood-spitting among children as symptoms. When even local doctors reportedly
refuse to treat infected children, it is no wonder if teachers prefer to exclude them from schools irrespective of
what the universal human rights law might say about everybody’s right to education.18 In what follows we examine
how the Finnish law would solve this kind of conflicting interests between teachers that want to protect fellow
students and themselves from infection on the one side, and infected pupils and their parents that are strongly
committed to education on the other side.
The child together with her parents, thus challenge the exclusion by asserting that it is unconstitutional for several
reasons. They complain, first, under section 6 of the Finnish Constitution and under several international
instruments ratified by Finland that her right to equality before the law and her right to non-discrimination has
been violated. Indeed, the Constitution of Finland provides in section 6 that no one shall, without an acceptable
reason, be treated differently from other persons on the ground of health, among other things.19 Second, the
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child asserts her privacy rights in order to protect herself from stigmatizing action: the teacher should not label
the child in front of all the others as being infected, and has neither the right to receive information on her health
status nor to rumour on that issue. Third, the parents submit that by merely sending the child home is a matter
of exposure that violates the child’s subjective right to education. According to them, such a narrow-minded teacher
should rather get fired, whereas their child should be guaranteed right to high-quality education from non-bigoted
teaching staff and proper medical care from school health professionals.
The argumentation of the teacher reads as follows: the decision to kick out the child derives from the right to
a safe working environment as guaranteed in the legislation over occupational safety, and from the right to a
safe learning environment as guaranteed in the educational legislation. It was obviously not in the interest of
anybody that the child in question was coughing up in school. The symptoms pointed to tuberculosis, which
is transmitted by droplet spread, and thus virtually everyone in the school was at risk. Sending the child home
was done out of pure public interest, in order to prevent an epidemic that could result otherwise. What is more,
tuberculosis is according to the knowledge of the teacher often connected to HIV/AIDS, which is a lethal disease
with no cure. Hence, he strengthens the claim for the right to safe working environment by arguing that as a
matter of fact at issue is the right to life, which is a constitutional and universal right as much as is the right
to non-discrimination.20 Indeed, schoolmates can get infected through saliva of the girl under discussion, when
she hugs and kisses them. Therefore it is only fair to seek to apply the provisions on health and life not only
to those infected, but also to those in risk of infection. The teacher claims that everybody’s right to life should
weigh more than education and privacy right of those infected by HIV.
How would an impartial body with decisive power, be it administrative or legal, solve this situation where the
parties not only claim that one right weighs more than another, but moreover add a chain of related arguments
and make claims on their superior weight in relation to the arguments of the opposing party?
The excluded child and her parents use smartly cumulative reasoning, according to which, two reasons pulling
at the same direction are jointly stronger than each of them alone. The claim for non-discrimination on the grounds
of health together with the right to education constructs a powerful argument. As underlined by the Committee
on Economic, Social and Cultural Rights: ‘The prohibition against discrimination enshrined in article 2(2) of
the [ICESCR] is subject to neither progressive realization nor the availability of resources; it applies fully and
immediately to all aspects of education’.21 The subjective right to education irrespective of the child’s health status
in the Finnish jurisdiction was described above. As concerns the limits of this right, the rehabilitation counsellors
of seriously ill children argument strongly that continuation of schooling helps these children to maintain a ‘normal’
life and gives them faith in the future. According to them even dying children shall have a right to school education,
whenever wished by him/her and the guardian(s).22 As far as the claim for right to privacy is concerned: the
dissemination of information that stigmatizes the child obviously infringes on the right to non-discrimination,
but the rumouring by the teacher would scarcely fall under privacy legislation.
In the defence of the teacher, reasoning is structured as a chain of arguments, which, intuitively, gives us more
information than a mere cumulating of arguments would give. The chain ‘exclusion because of safety because
of right to life’ makes much more sense than merely cumulating ‘exclusion and safety and right to life’.23 But
does this kind of reasoning trump in legal sense over the individual rights of the opposing party? Apparently,
infectious diseases put school personnel and children at risk whenever viruses are transmitted by air or through
common human interaction. Nevertheless, the decision simply to bar the child from school cannot be justified
merely by community interest that is deemed to overrule the rights of the infected person. In a matter as clear
cut as this, the teacher should instead transfer the case for school health care professionals who not only have
competence to make a correct diagnosis but, moreover, are bound by professional secrecy. Indeed, it is the health
care professionals that are compelled by law to report to public health authorities patients they diagnose with
dangerous diseases. In the case of tuberculosis, people can be rendered non-infectious by appropriate treatment,
but never by mere segregation.
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A major weakness in the reasoning of the teacher is that he seems to be unaware of the division of responsibilities
between different professionals working in the school setting. In the legislation the responsibilities of educational
staff and health care staff are differentiated from each other. As far as safety of the learning environment is
concerned, the education provider is liable for the clear division of responsibilities and for that all employees
know what is within the scope of their authority. As regards protection of the public health, educators are liable
primarily for the information of general nature, whereas health professionals are responsible for measures that
infringe any person’s basic human rights in the name of limiting the spread of serious infections. In other words,
individuals with seriously infectious diseases, as defined by medical experts, may be quarantined by health care
staff, but not isolated arbitrarily by teachers.
How about the argument that the child might be HIV-infected, and because HIV/AIDS has the attribute of being
an incurable and fatal disease, the protection of other children should weigh more than the interest of the infected
one? Apart from overstepping one’s authority, as discussed above, the teacher would scarcely find approval for
the exclusion of the child on this ground. It is so far uncontested that HIV is only spread in three ways: by blood
(especially via needles and syringes), from mother to baby (before or during birth or through breast feeding)
and by vaginal or anal sexual intercourse.24 In the light of this knowledge, it sounds excess of justifiable defence
to claim that children with HIV hugging other people might be a health risk. In Finland it seems that there is
general agreement among health and human rights experts, as well as among labour market parties over the
priority of the right to privacy of HIV-infected people. As far as it is known, there are no demands for legislation
that would give those who take care of infected people the right to disclose their patients’ conditions to third
parties. Quite another thing is that health professionals are obliged by law to notify certain diseases to authorities
that are responsible for national emergency plans. Thus, neither the argument for public interest,25 nor the ones
for safe working environment and other people’s right to life would in this case be strong enough to override
the rights of the infected child.26
Summing up, we fleshed out the presumably most compelling arguments for each side in the construed conflict,
and after reviewing the parents’ claim for the best of their child against those proposed by the teacher, it turned
out that the right to privacy is not unlimitable, but neither is there space for unauthorized use of public power.
The short analysis suggests that the public health legislation of Finland specifies clearly enough the circumstances
in which interference in an infected individual’s private life is permitted and by whom.27

5. Constructive Ways Forward
An enlightened decision-maker would pay attention to the fact that in our hypothetical case one important right
is conspicuous by its absence. A right that concerns all the parties is the right to information, as confirmed in
binding international human rights law,28 and in several soft law documents.29 Noteworthy in this context is
above all Article 24(2)(e) of the CRC that requires states parties ‘[t]o ensure that all segments of society, in particular
parents and children, are informed, have access to education and are supported in the use of basic knowledge
of child health.’ Equally important is to distinguish between private information and general information. Whenever
health information deals with diseases that contain a fear factor of becoming stigmatized, maintenance of trust
between health authorities and infected people is of outmost importance. The degree of dangerous of the disease
does not break the privacy rule but puts added pressure on health authorities to ensure that the infected persons
are objectively informed about the risks of transmission. On the other hand, excessive emphasis on confidentiality
may lead to denial of the epidemic, as has been reported in the case of HIV/AIDS in many parts of the world.
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It is generally acknowledged that ‘socially unacceptable’ diseases are much more easily surrounded by myths
than tackled by unbiased information. In our case the decision-maker would thus carry on by initiating investigation
on whether the responsibilities for providing information on sensitive health care issues – at individual as well
as at general level – are defined clearly enough in the school community.
What has been said above is easy to become accepted in welfare states with smooth a interaction of international
human rights and constitutional rights and with extensive public health legislation, as in Finland. But how about
a country in which none of these attributes applies? Indeed, in some states the rejection of the legitimacy of
international instruments protecting the right to health can itself provide reasons why human rights advocates
may seem to over-emphasize privacy rights: it follows naturally that the advocates prefer to make use of rights
that are clearly justiciable and thus have stronger impact in individual cases.
For states with a strong constitutional court, one potentially usable solution for the problem of weighing and
balancing constitutionally protected legal goods has been introduced by the German legal theorist Robert Alexy.
According to him, a strong constitutional court can always determine the weight of each right in order to decide
a conflict between rights. Alexy suggests that there are two logically distinct categories of norms. The first category
comprises rules, which are always either fulfilled or not; if a rule applies then the requirement is to do exactly
what it says. The second category comprises principles, which requires that something be realized to the greatest
extent possible given the legal and factual opportunities.30 Accordingly, the first task is distinguish rules from
principles, and then balance different principles by weighing two conflicting interests against each other. For
this purpose Alexy introduces a specific formula, by use of which it is possible to rationally determine the weight
of each right.31
Alexy’s solution has been widely accepted by constitutional theorists. Human rights scholars have not unreservedly
accepted the formula as it in practice reduces constitutional rights into mere principles that can always be solved
through refining the scales. A human rights approach would rather strive to identify for each and every human
right the core content that should be granted the status of inviolability. This identification should be done not
only for absolute, non-derogable rights (such as prohibition of torture), but also to rights that can be limited under
explicit circumstances (such as right to liberty and security) and to qualified rights (such as right to health). A
reason for mentioning the theory of Alexy in this context is to remind that there are advanced ways of reasoning
to enable a constructive way forward in stalemate situations: debate over conflicting rights does not need to take
form of shooting in darkness.

6. Concluding Remark
It appears that occupational health care of school staff in Finland even in exceptional situations is based on clear
legal responsibilities. The applicable legislation safeguards not only that infectious diseases cannot be used as
the alleged reason for unjustified violations of individual rights, but also that the occupational safety of teachers
is under control. Is it nevertheless possible to point out some weaknesses and inconsistencies in the Finnish
system as regards overall safeguarding of health protection in the educational setting? Public discussion has
tackled the need to refurbish school-buildings suffering from mod, which may predispose to asthma both children
and their teachers. Slowly evolving problems like this hardly ever draw the attention of human rights activists,
but incongruities that remain uncorrected may in the long run grow to be a serious violation of the right to health
for anybody residing in detrimental physical facilities.
Another issue worth concern is the (un)availability of health care and health education for those children that
do not fit in the mainstream system. Out-of-school, unemployed, unskilled young people are more likely to be
in danger of drug abusing patterns and risk behaviour linked to it, such as sharing of blood-contaminated needles
30
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For example, in the hypothetical case presented above the right to primary education free of charge would be a rule, whereas the right to highest attainable
standard of health, which can be satisfied to varying degrees, would be a principle.
The formula reads: WPi, j+kC = (IPiC.WPiA.RPiC) : (SPjC.WPjA.RPjC + SpkC.WPkA.RPkC)
Weight of principle Pi in relation to competing principles Pj and Pk in circumstances C
I = intensity of interference (serious, moderate, low; intuitively represented by 4, 2 and 1)
S = importance of satisfying the competing principle (s, m, l)
WPA = abstract weight of a principle (s, m, l)
RPC = reliability of empirical assumptions (s, m, l)
For further acquaintance see Alexy, R. (2002), A Theory of Constitutional Rights, Oxford University Press, Oxford.
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or experimenting with unprotected sex. The need for health care and health education is certainly no less important
in this group than among school students of the same age. Nevertheless, they unavoidably fall outside systems
such as school health care. Many individuals falling into this risk group are difficult to reach due to the fact that
they have weak or no skills in the official languages of the country.32 Moreover, charity and volunteer workers
are often the only adults that search responsible contact with the most marginalized youngsters. When the
applicability of occupational safety legislation to this group of workers is taken under scrutiny, it may turn out
that the system of protection is weakest where it should be strongest. Yet, referring back to the quotation in the
beginning of this article, it is difficult to see in which way wholehearted defence of non-discrimination and privacy
rights might harm the assistance of the most vulnerable ones. Maybe further clarification of this particular concern
would help human rights advocates and educational experts towards more productive co-operation.
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Note how the Committee on the Rights of the child draws attention to the intersection of education denied and health care denied; to informal information
channels targeted to street-children and institutionalized children; as well as services targeted to children belonging to minorities and indigenous children.
See CRC General Comment No. 3, footnote 6 above, paras 5, 13, 18. The out-of-school children’s right to information of general nature is recognized also
in the U.N. Guidelines on HIV/AIDS and Human Rights. See HIV/AIDS and Human Rights – International Guidelines, U.N. Doc. HR/PUB/98/1, Geneva,
1998, para. 30(g).
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