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Abstract
The article serves an introduction to the discussion relating to the constitutional relationship between religion
and education in South Africa. The right to religious teaching and upbringing and the right to religion in
educational institutions are discussed as constituting the freedom of religious teaching as contemplated
under the right to freedom of religion.

1. Introduction
The advent of the new constitutional order in South Africa has abolished the sovereignty of parliament by
mandating the Constitution as the supreme law of the Republic.1 The Constitution includes an impressive Bill
of Rights; the values enshrined therein are to be applied in shaping and developing society. The Bill guarantees,
among other rights, the right to freedom of religion.2 It has been argued that the right to freedom of religion
comprises the freedoms of religious autonomy, religious choice, religious observance, propagation of a religion
or denomination and religious teaching.3 The aim with this contribution will be for it to serve as a brief exposition
of the two rights constituting the freedom of religious teaching: namely, the right to religious training and
upbringing and the right to religion in educational institutions.

2. The right to religious training and upbringing
The right to religious training and upbringing is closely related to the right to religion in educational institutions.
Both rights are concerned with the constitutional relationship between faith and education. The right to religious
training and upbringing is concerned with the training of adherents by religious institutions and the religious
upbringing of children by their parents.
Religious training entails the training of religious leaders and followers by religious institutions to convey the
tenets and practices of a particular faith. For example, a religious organisation, such as a church, is free to conduct
Sunday school classes or to arrange ecclesiastical courses in order to educate adherents or other interested people
in religion.4 The Constitution of Portugal guarantees the right to have religion taught within one’s own
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denomination.5 The Constitution of Slovakia6 guarantees churches and religious communities the right to teach
religion. The former USSR, however, prohibited ‘the formal teaching of religion by any church, except in
seminaries, for training new clergy’.7 People should also not be prohibited from leaving the country to be trained
overseas.8
Religious organisations should enjoy the right to train and educate current and prospective clergy in order to
continue and expand a leadership class and to ensure the stability and quality of such organisations.9
The latter aspect of religious liberty is recognised in international law.10 The Declaration on the Elimination of
All Forms of Intolerance and of Discrimination Based on Religion and Belief11 and the Concluding Document
of the Vienna Meeting of Representatives of the Participating States of the Conference on Security and Co-operation
in Europe.12
Situations may arise justifying the limitation of the right to religious training. For example, ecclesiastical
institutions wishing to award nationally recognised and accredited qualifications may be required to register
and to satisfy certain minimum requirements.13
The other side to this right guarantees the rights of parents to ensure and design the upbringing of their children
in conformity with their religious convictions.14
Such an interpretation would be in conformity with the International Covenant on Civil and Political Rights15
that guarantees parents the right to direct their children’s education in conformity with their religious convictions.16
Parents, therefore, enjoy the right to create a home environment conducive to religion and the right to encourage
their children to express religious views and participate in religious practices. Parents may thus elect to enrol
their children at religiously minded schools or they may choose to excuse their children from religious activities
conducted at school incompatible with their own religious beliefs. This important element of religious liberty
enjoys due recognition in international law.17
The Bill of Rights holds that the best interests of the child are to be of paramount importance in every matter
concerning the child.18 Situations may thus arise justifying the limitation of the unbridled discretion of parents
in directing the religion of their children should such direction not be considered to be in the best interest of
the children as required by the Bill of Rights. For example, parents may be forbidden to condone the practice
of self-immolation in the name of religious devotion or to encourage children to bring harm to themselves by
other means.
The right to teach religion should be viewed as a very important part of religious liberty as it allows the perpetuation
of religion. Without such a right one generation would be unable to convey religious doctrine, thereby denying
religion a future.19 Furthermore, it may be argued that the right to teach religion implies the right to produce,
own, procure, contemplate and study religious books and other works. The right to propagate religion,20 as well
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as the right to freedom of expression21 would serve as important contextual rights in regard to the right to teach
religion, thereby amplifying the right.

3. The right to religion in educational institutions
Religious and educational issues are usually closely linked.22 It may be argued that section 15(1) contains the
implied right to conduct religious observances at state and state-aided institutions. The existence of the latter
right is confirmed by section 15(2) that states the right to conduct religious observance in public institutions.23
The special role of religion in education and the traditional relationship that exists between religion and education
are therefore affirmed with regard to the observance of religion at public institutions such as schools.24 However,
section 15(2) contains a specific limitation clause that allows such observances to be conducted subject to regulation,
equity and free will.25
It should be noted though that a distinction should be drawn between the observance of religion and the instruction
of religion.26 The former refers to ‘individual or collective Scripture reading, prayers, moments of silence for
personal devotion or meditation and, possibly, the exhibition of religious symbols’.27 Religious instruction, on
the other hand, refers to the teaching of religion, for example as a subject in schools and other educational
institutions.28 The distinction relates not merely to the substance of both concepts but also to the fact that religious
observance is expressly guaranteed by the Bill of Rights, whereas similar express recognition of religious instruction
is lacking.29 Foreign examples of the express recognition of the right to religious education, however, do exist.30
The right to provide for a religiously grounded subject or education is a right that may undoubtedly be exercised
in private education. The Interim Constitution of 1993, for example, expressly recognised the right to establish
educational institutions based on a common religion.31 The Final Constitution restated the right to establish
and maintain ‘independent educational institutions’ at private expense.32 Grounds for the establishment of such
institutions, however, have been omitted. This omission does not bar someone to establish an educational
institution on religious grounds as nothing in the Constitution forbids such a move.33 The right to establish religious
associations, arguably, would also protect the right to establish religious educational institutions.34 International
law also recognises the right of parents (and guardians) to direct their children’s (or wards’) education in conformity
with their own religious convictions.35 The right to establish independent educational institutions based on religion
seems secure.
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As mentioned, an express right to mandate the state to provide a religious education or an education with religious
elements is not provided for. The provision of such an education by the state, however, is not expressly forbidden
or discouraged.36 The state, though, is enjoined to provide a basic education to everyone.37 It may be argued that
a basic education should include religion in some form or another in order to achieve a balanced result.38 However,
the right of parents to direct their children’s education in conformity with their own beliefs should at least enable
parents not to have their children exposed to religious aspects of education.39 Should religious classes form part
of the public school system curriculum, the attendance at such classes must be voluntary. Debate may also arise
in respect of the format and content of such religious classes, for instance classes could be multi-faith orientated
or each class could cater to a specific religion. Religious leaders may also be afforded the opportunity to conduct
such classes in order to alleviate the burden on the school system. It is submitted, though, that little objection
can be raised to the teaching of purely academic aspects of religion, such as religious history. However, it should
be noted that no express right to religious education exists in regard of the public education system and the implied
right to such instruction is by no means a foregone conclusion nor the format and content of such instruction.
The guideline should be that peoples’ religious rights may not be infringed in the provision of education.
Questions have also arisen whether religiously inspired public institutions may maintain a religious character.40
It may be argued that such institutions ought to be able to continue espousing a particular religious character
as such a move could be viewed as the fulfilment by the state of religious freedom as mandated by the Bill of
Rights.41 Such advancement of religious liberty, however, should take cognisance of all religions represented
in South Africa in order not to infringe upon the right to state non-identification by fulfilling and encouraging
religious expression of a certain religion at the expense of others.42

4. Conclusion
It may be suggested that the following general ideals with regard to education should be noted and heeded: namely
the provision of education ‘directed towards the full development of the human personality and human dignity
[that] should strengthen respect for human rights, ideological pluralism, fundamental freedoms, justice and
peace’ and the provision of education in order to ‘enable everyone to participate effectively in a democratic and
pluralistic society and achieve a decent existence and should foster understanding, tolerance and friendship among
all nations and all racial, ethnic or religious groups and promote activities for the maintenance of peace’.43 Education
should be geared to engender respect and tolerance for religious expression and diversity, thereby creating a
society that is conducive to the exercise of the right to freedom of religion.
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